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PROPOSED  RULE  MAKING 


FEDERAL  METAL  AND  NDNMETAL- 
LIC  MINE  SAFETY  BDARD  DF 
REVIEW 

[  30  CFR  Part  400  1 
RULES  OF  PROCEDURE 
Notice  of  Proposed  Rule  Making 

Pursuant  to  the  authority  contained 
in  subsection  10(h)  of  the  “Federal 
Metal  and  Nonmetallic  Mine  Safety  Act” 
of  1966  (80  Stat.  779;  30  U.S.C.  729(h)), 
it  is  proposed  to  make  rules  of  procedure 
for  the  Federal  Metal  and  Nonmetallic 
Mine  Safety  Board  of  Review.  It  is  pro¬ 
posed  that  these  rules  be  Part  400  of  a 
new  Chapter  IV  in  Title  30  of  the  Code 
of  Federal  Regulations,  as  set  out  below. 

It  is  the  desire  of  the  Federal  Metal 
and  Nonmetallic  Mine  Scifety  Board  of 
Review  to  have  the  public  participate  in 
the  rule  making  process.  Accordingly,  in¬ 
terested  perscms  are  invited  to  submit 
written  comments,  suggestions,  or  objec¬ 
tions  to  these  proposed  rules  to  the  Fed¬ 
eral  Metal  and  Nonmetallic  Mine  Safety 
Board  of  Review,  1875  Connecticut  Ave¬ 
nue  NW.,  Suite  707,  Washington,  DC 
20009,  within  30  days  from  date  of  pub¬ 
lication  in  the  Federal  Register. 

JuBAL  Hale, 
Executive  Secretary. 

Chapter  IV — Federal  Metal  and  Non¬ 
metallic  Mine  Safety  Board  of 
Review 

PART  400~PROCEDURAL 
REGULATIONS 

Subpart  A — General 

Sec. 

4(X).l  Definitions. 

400.2  Scope  and  descriptive  guidelines. 

400.3  Parties;  intervention. 

400.4  Filing  and  form  of  documents. 

4(X).6  Service;  posting. 

400.6  Motions. 

400.7  Transcripts  of  hearings. 

400.8  Subpoena  power  and  witnesses. 

400.9  Time. 

Subpart  6— Initiation  of  Proceedings  and 
Preliminary  Matters 

400.20  Application  of  operators. 

400.21  Time  and  place  of  hearing. 

400.22  Answer. 

400.23  Temporary  relief. 

400.24  Accelerated  procedtire. 

400.25  Depositions. 

400.26  Interrogatories  and  production  of 

documents. 

Subpart  C — Hearings 

400.36  General. 

400.37  Nature  of  hearings. 

400.38  Panel. 

400.39  Preliminary  rulings;  different  filing 

address. 

400.40  Evidence  and  official  notice. 

400.41  Consolidation  of  proceedings. 

400.42  Waiver  of  hearing  upon  the  stipula¬ 

tion  of  the  parties. 

400.43  Summary  decision. 


Swbparl  D — Operation  of  the  Board  and  the 
Making  of  Final  Orders 

Sec. 

400.53  Principal  office. 

400A4  Members  and  staff. 

400A5  Quonun;  convening;  records. 

400.56  Executive  secretary. 

400.57  Findings;  orders  and  opinions. 

Subpart  E — Appeals 
400.70  Appeals. 

Authoritt:  The  provisions  of  this  Part 
400  issued  under  subsection  10(h)  of  the 
“Federal  Metal  and  Nonmetallic  Mine  Safety 
Act”  of  1966  (80  Stat.  779;  30  UA.C.  729(h). 

Subpart  A — General 
§  400.1  Definitions. 

As  used  in  this  chapter: 

“Act”  means  the  Federal  Metal  and 
Nonmetallic  Mine  Safety  Act  of  1966  (80 
Stat.  772;  30  U.S.C.  721-40).  Section 
numbering  used  in  the  text  of  these 
regulations  is  as  in  Statutes  at  Large. 
U.S.C.  citations  are  included  parenthet¬ 
ically. 

“Applicant”  means  the  operator  filing 
an  application. 

“Application”  means  an  application  of 
an  operator  to  have  an  order  made  pur¬ 
suant  to  section  8  or  section  9  of  the  act 
(30  U.S.C.  727,  728)  reviewed  by  the 
Board. 

“Board”  means  Federal  Metal  and 
Nonmetallic  Mine  Safety  Board  of 
Review. 

“Mine”  has  the  meaning  set  out  in 
section  2  of  the  act  (30  U.S.C.  721). 

“Operator”  has  the  meaning  set  out 
in  section  2  of  the  act  (30  U.S.C.  721). 

“Operator  appointee”  means  an  ap¬ 
pointee  to  the  Board  whose  backgroimd 
and  experience  made  him  representative 
of  the  viewpoint  of  metal  and  nonmetal¬ 
lic  mine  operators,  as  required  by  sub¬ 
section  10(c)  of  the  act  (30  U.S.C. 
729(c)). 

“Respondent”  means  the  Secretary  re¬ 
sponding  to  the  filing  of  an  application. 

“Secretary”  has  the  meaning  set  out 
in  section  2  of  the  act  (30  U.S.C.  721). 

“Worker  appointee”  means  an  ap¬ 
pointee  to  the  Board  whose  background 
and  experience  made  him  representative 
of  the  viewpoint  of  metal  and  nonmetal¬ 
lic  mine  workers  as  required  by  subsec¬ 
tion  10(c)  of  the  act  (30  U.S.C.  729(c)). 

§  400.2  Scope  and  descriptive  guide¬ 
lines. 

(a)  These  regulations  shall  govern 
proceedings  imder  section  11  of  the  act 
(30  U.S.C.  730)  to  have  orders  issued 
pursuant  to  section  8  or  section  9  of  the 
act  (30  U.S.C.  727,  728)  reviewed  by  the 
Board. 

(b)  These  regulations  are  to  be  con¬ 
strued  and  applied  to  achieve  the  ob¬ 
jectives  set  forth  in  subsection  11  (i)  of 
the  act  (30  U.S.C.  730(i))  which  pro¬ 
vides  inter  alia,  “In  view  of  the  need  for 
prompt  decision  *  *  *  all  action  *  •  * 
shall  be  taken  as  rapidly  as  practicable 
consistent  with  adequate  consideration 
of  the  issues  involved.” 

§  400.3  Parties;  inlcrvenlion. 

(a)  The  parties  to  any  proceeding 
shall  be  the  operator,  who  shall  be  des¬ 


ignated  as  (he  applicant,  and  the  Secre¬ 
tary,  who  shall  be  the  respondent. 

(b)  The  Board  may  in  its  discretion 
grant  to  any  interested  person,  worker, 
or  the  collective  bargaining  agent  af¬ 
fected  by  an  order  being  reviewed  the 
right  to  intervene  and  to  participate  in 
the  review  proceeding  to  the  extent  and 
in  the  manner  the  Board  deems  proper. 
However,  issues  may  not  be  enlarged  be¬ 
yond  those  established  by  the  opera¬ 
tor’s  application,  nor  shall  unreasonable 
delay  or  prolonging  of  proceedings  be 
permitted.  Intervention  may  be  per¬ 
mitted  at  any  time  on  motion,  but  an 
opportunity  to  meet  all  evidence  pre¬ 
sented  will  be  given. 

§  400.4  Filing  and  form  of  doriimonls. 

(a)  Where  to  file.  All  initial  plesidings 
or  documents  in  a  proceeding  described 
in  this  part  shall  be  filed  with  the  Federal 
Metal  and  Nonmetallic  Mine  Safety 
Board  of  Review,  1875  Connecticut  Ave¬ 
nue  NW.,  Suite  707,  Washington,  DC 
20009.  If  a  proceeding  has  been  assigned 
for  hearing,  as  these  regulations  else¬ 
where  provide,  the  parties  may  be  noti¬ 
fied  of  a  different  filing  address;  how¬ 
ever,  in  any  event,  any  papers  filed  at 
the  above  address  will  be  promptly  for¬ 
warded,  and  either  address  will  be  a 
proper  place  of  filing. 

(b)  When  filed.  A  document  is  filed 
only  when  received  at  a  proper  place  of 
filing  before  5  p.m. 

(c)  Number  of  copies.  Except  as  other¬ 
wise  provided,  a. party  shall  furnish  an 
original  and  two  copies  of  all  documents 
filed. 

(d)  Caption,  title,  and  signature.  (1) 
All  documents  filed  shall  be  captioned  in 
the  name  of  the  operator  of  the  mine 
to  which  the  preceding  relates  and  in 
the  name  of  the  mine.  After  a  docket 
number  has  been  assigned  to  the  pro¬ 
ceeding,  the  caption  shall  contain  such 
docket  number.  The  caption  may  include 
the  other  information  appropriate  for 
identification  of  the  proceeding. 

(2)  After  the  caption  each  such  docu¬ 
ment  shall  contain  a  title  which  shall  be 
descriptive  of  the  document  and  which 
shall  identify  the  party  by  whom  the 
document  is  submitted. 

(3)  The  original  of  all  documents  filed 
shall  be  signed  at  the  end  by  the  parties 
submitting  the  document,  or,  if  the  party 
is  represented  by  an  attorney,  by  such 
attorney.  The  address  of  the  party  or 
the  attorney  shall  appear  beneath  the 
signature. 

(e)  Retention  of  documents.  All  docu¬ 
ments,  books,  records,  papers,  etc.,  re¬ 
ceived  in  evidence  in  a  hearing  or  sub¬ 
mitted  for  the  record  in  any  proceeding 
will  be  retained  with  the  official  record 
of  the  proceeding.  However,  the  with¬ 
drawal  of  original  documents  may  be  per¬ 
mitted  while  the  case  is  pending  before 
the  Board  upon  the  submission  of  true 
c(H>ies  in  lieu  thereof.  When  a  decision 
has  become  final  and  no  longer  appeal- 
able,  the  Board  may,  upon  request  and 
after  notice  to  the  other  party,  in  its 
discretion  permit  the  withdrawal  of  orig¬ 
inal  exhibits  or  any  part  thereof,  by 
the  party  entitled  thereto.  The  substitu¬ 
tion  of  true  copies  of  exhibits  or  any 
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part  thereof  may  be  required  by  the 
Board  in  its  discretion  as  condition  of 
granting  permission  for  such  withdrawal. 

§  400.5  Service;  posting. 

(a)  The  application  for  review  shall  be 
served  upon  the  respondent  by  sending 
a  copy  of  said  document  by  registered 
or  certified  mail,  return  receipt  requested, 
to  the  Secretary  of  the  Interior,  c/o  Of¬ 
fice  of  the  Solicitor,  18th  and  C  Streets 
NW.,  Washington,  DC  20240. 

(b)  Copies  of  all  documents  filed  in  any 
proceeding  shall  be  served  on  the  par¬ 
ties.  All  documents  filed  subsequent  to 
the  application  for  review  may  be  served 
by  personal  service  or  by  first  class  mail, 
unless  otherwise  order^  by  the  Board. 
Service  by  mail  is  complete  upon  mailing. 

(c)  Whenever  a  party  is  represented 
by  an  attorney  who  has  signed  a  docu¬ 
ment  filed  on  behalf  of  such  party  or 
otherwise  enters  an  appearance  on  be¬ 
half  of  such  party,  service  thereafter 
shall  be  made  on  the  attorney. 

(d)  A  copy  of  any  application  for  re¬ 
view  filed  an  operator  shall  be  posted 
on  the  bulletin  board  at  the  mine  affected 
at  the  time  it  is  filed,  and  all  notices  of 
time  and  place  of  hearing  shall  be  sim¬ 
ilarly  posted  by  the  operator  promptly  on 
their  receipt;  if  there  is  no  mine  bulletin 
board,  the  above  documents  shall  be 
posted  at  a  conspicuous  place  in  the 
mine  area. 

(e)  An  operator  initiating  proceedings 
under  these  rules  shall  file  a  return  re¬ 
ceipt  as  proof  of  service  of  the  original 
application  for  review.  A  certificate  of 
service  shall  accompany  all  documents 
filed;  the  certificate  accompanying  an 
application  shall  also  include  a  state¬ 
ment  that  the  application  has  been 
posted,  as  required  by  paragraph  (d)  of 
this  section. 

§  400.6  Motions. 

(a)  Oral  motions  may  be  (>ermitted 
during  the  course  of  a  hearing,  otherwise 
motions  shall  be  in  writing.  Motions  may 
be  supported  with  documentary  evidence 
Including  affidavits,  transcripts  of 
oral  deposition,  and  answers  to 
interrogatories. 

(b)  Unless  otherwise  ordered  by  the 
Board,  a  statement  of  opposition  to  a 
motion,  supported  by  documentary  evi¬ 
dence  if  desired,  may  be  filed  and  served 
within  10  days  of  date  of  service.  Unless 
requested  by  the  Board,  oral  arguments 
on  motions  will  not  be  permitted. 

§  400.7  Transcripts  of  hearings. 

Hearings  will  be  recorded  verbatim 
and  transcripts  thereof  shall  be  made 
when  requested,  costs  of  transcripts  to  be 
borne  by  the  requesting  person(s) .  If  the 
reporting  is  done  pursuant  to  contract 
between  the  reporter  and  the  Board,  fees 
for  transcripts  will  be  at  rates  established 
by  the  contract. 

§  400.8  Subpoena  power  and  witnesses. 

(a)  Any  member  of  the  Board  may  sign 
and  issue  subpoenas  for  the  attendance 
and  testimony  of  witnesses  and  the  pro- 
^  duction  of  relevant  papers,  books,  and 
documents.  The  Executive  Secretary  may 


sign  and/or  issue  subpoenas  as  provided 
in  §400.56(0. 

(b)  Subpoenas  may  be  served  by  any 
person  who  is  not  a  party  and  is  not  less 
than  18  years  of  age.  The  original  sub¬ 
poena  bearing  a  certificate  of  service 
shall  be  filed  with  the  Board. 

(c)  Fees  payable  to  witnesses: 

(1)  Witnesses  subpoenaed  by  any 
party  shall  be  paid  ^e  same  fees  and 
mileage  as  are  paid  for  like  service  in  the 
district  courts  of  the  United  States.  The 
witness  fees  and  mileage  shall  be  paid  by 
the  party  at  whose  instance  the  witness 
appears. 

(2)  Any  witness  who  attends  any 
hearing  or  the  taking  of  any  deposition 
at  the  request  of  either  party  to  the 
controversy  without  having  been  sub¬ 
poenaed  to  do  so  shall  be  entitled  to  the 
same  mileage  and  attendance  fees,  to  be 
paid  by  such  party,  to  which  he  would 
have  been  entitled  if  he  had  been  first 
duly  subpoenaed  as  a  witness  on  behalf 
of  such  party.  This  paragraph  does  not 
apply  to  Government  employees  who  are 
called  as  witnesses  by  the  Government. 

§  400.9  Time. 

(a)  Computation  of  time  for  filing  and 
service.  Except  as  otherwise  provided  by 
law,  in  computing  any  period  of  time 
prescribed  for  filing  and  serving  a  docu¬ 
ment,  the  day  upon  which  the  decision 
or  document  to  be  appealed  from  or 
answered  was  served,  or  the  day  of  any 
other  event  after  which  the  designated 
period  of  time  begins  to  nm,  is  not  to  be 
included.  The  last  day  of  the  period  so 
computed  is  to  be  included,  unless  it  is 
a  Saturday,  Sunday,  Federal  legal  holi¬ 
day,  or  other  nonbusiness  day,  in  which 
event  the  period  runs  until  the  end  of 
the  next  day  which  is  not  a  Saturday, 
Sunday,  Federal  legal  holiday,  or  other 
nonbusiness  day.  When  the  time  pre¬ 
scribed  or  allowed  is  7  days  or  less,  inter¬ 
mediate  Saturdays,  Sundays,  Federal 
legal  holidays  and  other  nonbusiness 
days  shall  be  excluded  in  the  compu¬ 
tation. 

(b)  Extensions  of  time.  A  hearing  date 
or  the  time  for  filing  or  serving  any 
document  may,  on  good  cause  shown,  be 
extended  by  the  Board,  except  for  the 
time  for  filing  a  notice  of  appeal.  A 
request  for  an  extension  of  time  must 
be  filed  within  the  time  allowed  for  the 
filing  or  serving  of  the  dociunent. 

Subpart  B — Initiation  op  Proceedings 
AND  Preliminary  Matters 

§  400.20  Application  of  operators. 

(a)  An  operator  notified  of  an  order 
made  pursuant  to  section  8  of  the  act 
(30  U.S.C.  727)  may  apply  to  the  Board 
for  annulment  or  revision  of  such  order 
without  seeking  its  annulment  or  revi¬ 
sion  tmder  section  9  of  the  act  (30  U.S.C. 
728).  An  operator  notified  of  an  order 
made  pursuant  to  section  9  of  the  act 
(30  U.S.C.  728)  may  apply  to  the  Board 
for  annulment  or  revision  of  such  order. 
The  operator  must  apply  in  writing  and 
the  application  must  meet  the  require¬ 
ments  of  these  rules  as  to  filing,  form, 
and  manner  of  service  and  posting. 


(b)  The  operator  shall  be  designated 
as  the  applicant  in  such  proceeding  and 
the  Secretary  as  the  respondent.  The 
application  shall  recite  the  order  com¬ 
plained  of  and  other  facts  sufficient  to 
advise  the  Board  of  the  nature  of  the 
proceeding.  He  may  allege  in  such 
application: 

(1)  That  danger  as  set  out  in  such 
order  does  not  exist  at  the  time  of  filing 
of  such  application, 

(2)  That  violation  of  a  mandatory 
safety  standard,  as  set  out  in  such  order, 
has  not  occurred, 

(3)  That  such  violation  has  been 
totally  or  partially  abated, 

(4)  That  the  period  of  time  within 
which  such  violation  should  be  totally 
abated,  as  fixed  in  the  findings  upon 
which  such  order  was  based,  was  not 
reasonable,  or 

(5)  That  the  area  of  the  mine  de¬ 
scribed  in  such  order  is  not  so  affected  at 
the  time  of  the  filing  of  such  application. 

§  400.2 1  Time  and  place  of  hearing. 

Immediately  upon  the  filing  of  an  ap¬ 
plication,  the  Board  shall  fix  the  time 
for  the  prompt  hearing  thereof.  As  soon 
thereafter  as  necessary  arrangements 
are  completed,  the  Board  shall  fix 
the  place  for  such  hearing.  Prompt 
notice  of  the  time  and  place  of  the  hear¬ 
ing  will  be  given  the  parties. 

§  400.22  Answer. 

Within  10  days  of  service  of  an  appli¬ 
cation  on  him,  unless  otherwise  ordered 
by  the  Board,  the  respondent  shall  file 
and  serve  upon  the  applicant  an  answer 
to  applicant’s  application.  The  answer 
shall  be  in  sufficient  factual  detail  to  in¬ 
formatively  meet  the  allegations  con¬ 
tained  in  the  application. 

§  400.23  Temporary  relief. 

Pending  a  hearing  on  the  merits,  the 
applicant  may  file  with  the  Board  a  writ¬ 
ten  request  that  the  Board  grant  such 
temporary  relief  from  an  order  issued 
pursuant  to  section  8  or  section  9  of  the 
act  (30  U.S.C.  727,  728)  as  the  Board 
may  deem  just  and  proper.  Such  tem¬ 
porary  relief  may  be  granted  by  the 
Board  only  after  a  hearing  by  the  Board 
at  which  both  the  parties  were  afforded 
an  opportimity  to  be  heard,  and  only 
after  ample  notice  was  given  to  re¬ 
spondent  of  the  filing  of  applicant’s  re¬ 
quest  and  of  the  time  and  place  of  the 
hearing  thereon  as  fixed  by  the  Board. 

§  400.24  Accelerated  procedure. 

The  applicant  may  file  a  written  re¬ 
quest  based  on  extreme  urgency  to  have 
proceedings  under  these  rules  acceler¬ 
ated  and  have  the  Board  imdertake  to 
have  the  applicant’s  application  heard 
and  determined  without  regard  to  its 
normal  position  on  the  docket.  Said  re¬ 
quest  shall  set  forth: 

(a)  The  reasons  for  urgency  which 
shall  include  the  number  of  workers,  if 
any,  which  have  been  withdrawn  from  an 
affected  area  of  the  mine  pursuant  to  the 
order  imder  review  and  who  are  not  at 
work  elsewhere  in  the  mine. 
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(b)  How  soon  the  applicant  will  be 

prepared  to  at  a  hearing  on  the 

merits,  and  (1)  does  the  aiH>licant  wish 
to  take  oral  depositions  or  serve  inter¬ 
rogatories  and  (2)  does  the  applicant 
feel  that  the  filing  of  an  answer  by  the 
respondent  is  necessary  to  his  adequate 
preparation,  and  will  he  waive  the  filing 
of  an  answer. 

(c)  Su(di  other  matter  as  the  appli¬ 
cant  wishes  to  put  in  his  petition.  Pro¬ 
ceedings  will  be  {u:celerated  to  the  extent 
the  Bocu-d  in  its  discretion  feels  the  ob¬ 
jectives  of  the  act  will  be  furthered,  but 
no  case  will  be  unreasonably  delayed  to 
accelerate  another  and  in  no  case  will 
there  be  a  hearing  on  the  merits  with 
less  than  5  days’  notice  to  the  parties. 

§  400.25  DepoAitions. 

(a)  When  permitted:  The  Board  may, 
for  good  cause  shown,  order  the  taking 
of  testimony  of  any  person  by  deposition 
upon  oral  examination  or  written  inter¬ 
rogatories  for  use  as  evidence  for  the 
purpose  of  discovery. 

(b)  Order  on  depositions:  Unless 
otherwise  stipulated  by  the  parties  when 
a  deposition  of  a  party  is  taken,  the  time, 
place,  and  manner  of  taking  depositions 
shall  be  governed  by  the  order  of  the 
Board. 

(c)  Written  notice  of  the  name  of  a 
witness  and  the  time  and  place  of  taking 
his  deposition  must  be  served  by  the 
party  taking  such  deposition  on  the 
other  party  5  das^  prior  to  taking  such 
deposition  unless  a  different  time  is 
order'd  by  the  Board. 

§  400.26  Interrogatories  and  production 
of  documents. 

(a)  Either  party  may  serve  written 
interrogatories  or  a  request  for  admission 
of  facts  upon  the  other  party  to  a  pro¬ 
ceeding  brought  imder  these  rules. 

(b)  A  party  served  with  written  inter¬ 
rogatories  shall  answer  such  interroga¬ 
tories  within  15  days  of  service  unless  the 
proponent  of  the  interrogatories  agrees 
to  a  longer  time  or  unless  the  Board  by 
order  specifies  a  different  time  or  excuses 
the  party  from  answering  on  good  cause 
shown. 

(c)  For  good  cause  shown,  the  Board 
may  order  a  party  to  produce  and  permit 
inspection  and  copying  or  photographing 
of  designated  documents  relevant  to  the 
proceeding. 

Subpart  C — Hearings 
§  400.36  General. 

Hearings  shall  be  conducted  by  the 
Board,  or  a  panel  of  one  or  more  mem¬ 
bers  of  the  Board,  at  such  time  and  place 
as  the  Board  may  order. 

§  400.37  Nature  of  hearings. 

All  hearings  held  imder  this  act  shall 
be  public.  Hearings  will  be  recorded  ver¬ 
batim,  .and  concise  opening  and  closing 
statements  may  be  made,  before  and 
after  the  presentation  of  evidence,  and 
will  be  recorded.  Briefs,  and/or  oral 
arguments  (in  addition  to  the  aforemen¬ 
tioned  closing  statements)  may  be  pre¬ 
sented  to  the  Board  prior  to  its  rendering 


a  decision  only  if  the  Board  in  its  discre¬ 
tion  so  permits. 

§  400.38  Panel. 

(a)  ITie  Chairman  of  the  Board,  with 
the  concurrence  of  at  least  two  members, 
including  one  worker  appointee  and  one 
oiierator  appointee,  may  order  that  a 
hearing  be  conducted  by  a  panel  of  one 
or  more  members  of  the  Board.  The 
hearing  will  be  conducted  in  a  manner 
similar  to  a  hearing  before  the  Board, 
and  the  panel  may: 

(1)  Rule  on  offers  of  proof  and  receive 
relevant  evidence, 

(2)  Take  depositions  or  have  deposi¬ 
tions  taken  when  the  ends  of  justice 
would  be  served, 

(3)  Regulate  the  course  of  the  hearing, 

(4)  Hold  conferences  for  settlement  or 
simplification  of  the  issues, 

(5)  Dispose  of  procedure  request  or 
similar  matters, 

(6)  Rule  on  motions  to  intervene. 

(b)  The  panel  shall  submit  the  tran¬ 
script  of  such  hearing  to  the  entire  Board 
for  its  action  thereon. 

(c)  The  order  appointing  the  panel  to 
hear  a  case  shall  designate  the  member 
of  the  panel  who  is  to  preside  at  a 
hearing;  however,  if  the  panel  is  com¬ 
posed  of  more  than  two  members,  any 
ruling  of  the  presiding  member  may  be 
submitted  to  the  entire  panel  for  a  deci¬ 
sion  upon  request  of  a  party,  or  mem¬ 
ber  of  the  panel,  and  the  presiding  mem¬ 
ber  may  be  overruled  by  a  majority  of 
the  panel. 

(d)  If  a  hearing  is  being  conducted  by 
the  Board  and  all  of  its  members  su’e  not 
present,  it  may  at  any  time  declare  it¬ 
self  to  be  a  panel  and  proceed  accord¬ 
ingly. 

§  400.39  Preliminary  rulings;  dilTerent 
filing  address. 

(a)  At  any  time  after  the  filing  of  an 
application  by  an  operator,  the  Chair¬ 
man,  with  the  concurrence  of  two  other 
members  of  the  Board,  may  designate  a 
member  of  the  Board  to  rule  on  prelimi¬ 
nary  matters  related  to  the  conducting 
of  any  hearing  in  that  case,  including 
motions  for  the  taking  of  depositions, 
requests  for  the  production  of  documents, 
requests  for  pretrial  conferences,  and 
the  granting  of  continuances. 

(b)  If  the  Board  believes  that  pr<x;eed- 
ings  will  be  expedited,  it  may  designate 
an  address  for  the  filing  of  documents 
different  from  that  set  out  in  §  400.4(a). 

§  400.40  Evidence  and  oflieial  notice. 

(a)  Any  relevant  evidence  may  be  re¬ 
ceived  in  a  hearing;  however,  the  Board 
in  its  discretion  may  exclutie  evidence 
which  is  unreliable  or  unduly  repetitious. 

(b)  The  Board  shall  not  make  or  cause 
to  be  made  any  inspection  of  a  mine  for 
the  purpose  of  determining  any  pend¬ 
ing  application  for  review;  however,  the 
Board  may  require  or  receive  evidence 
in  addition  to  that  offered  by  the  par¬ 
ties.  Such  evidence  must  be  presented 
at  a  public  hearing  in  the  particular  case 
in  which  it  is  to  be  considered  and  all 
parties  shall  be  given  a  chance  to  cross- 
examine  or  rebut  such  evidence. 


(c)  Any  party  shall  have  the  right  to 
present  his  case  or  defense  by  oral  or 
documentary  evidence,  to  submit  rebut¬ 
tal  evidence,  and  to  conduct  such  cross- 
examination  as  may  be  required  for  a 
full  disclosure  of  the  facts. 

(d)  Official  notice  may  be  taken  of  any 
matter  of  which  courts  take  judicial  no¬ 
tice  or  any  matter  which  is  of  general 
knowledge  within  a  mining  industry  or 
trade  or  profession  thereof  and  such 
general  matter  as  is  capable  of  being 
readily  verified. 

(e)  The  Board  shall  not  be  bound  by 
any  previous  findings  of  fact  by  the 
respondent.  If  the  respondent  claims  that 
imminent  danger  or  violation  of  a  man¬ 
datory  safety  standard,  as  set  out  in  such 
order,  existed  at  the  time  of  the  filing  of 
the  application,  the  burden  of  pro^ng 
the  then  existence  of  such  danger  or  vio¬ 
lation  shall  be  upon  the  respondent,  and 
the  respondent  shall  present  his  evidence 
first  to  prove  the  then  existence  of  such 
danger  or  volation.  Following  presenta¬ 
tion  of  respondent’s  evidence,  the  appli¬ 
cant  may  present  his  evidence,  and  there¬ 
upon  the  respondent  may  present  evi¬ 
dence  to  rebut  the  applicant’s  evidence. 

§  400.41  Consolidation  of  proceedings. 

The  Board  may  at  any  time,  with  the 
concurrence  of  the  parties,  order  a  pro¬ 
ceeding  described  in  these  rules  consoli¬ 
dated  with  any  other  such  proceeding 
then  pending  before  the  Board  which 
involves  the  same  applicant  or  similar 
issues  of  law  or  fact. 

§  400.42  Waiver  of  hearing  upon  tlie 
stipulation  of  die  parties. 

A  hearing  may  be  waived  and  the  case 
submitted  to  the  Board  for  decision  upon 
the  record,  including  any  stipulation  of 
facts  entered  into  by  the  parties;  how¬ 
ever,  if  the  Board  determines  that  the 
case  presents  factual  issues  which  require 
a  hearing,  the  case  will  again  be  set  for 
a  hearing. 

§  400.43  Summary  decision. 

At  any  time  prior  to  a  hearing  on  the 
merits,  a  party  may  file  a  written  motion 
for  a  summary  decision  disposing  of  all 
or  part  of  a  pending  case.  Such  motion 
must  clearly  show  that  there  is  no  issue 
of  fact  for  the  Board  to  decide  and  the 
Board’s  decision  shall  be  based  on  the 
entire  record  of  the  case.  Including  any 
documents  filed  with  such  motion  and 
any  that  may  be  filed  with  a  statement  in 
opposition  to  the  motion. 

SuBPART  D — Operation  of  the  Board  and 
THE  Making  of  Final  Orders 

§  400.53  Principal  office. 

The  principal  office  of  the  Board  shall 
he  at  1875  Connecticut  Avenue  NW., 
Suite  707,  Washington,  DC  20009.  When¬ 
ever  the  Board  deems  that  the  con¬ 
venience  of  the  public  or  of  the  parties 
may  be  promoted  or  delay  or  expenses 
may  be  minimized,  it  may  hold  hearings 
or  conduct  proceedings  at  any  other 
place. 
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§  400.34  Members  and  slafT. 

(a)  The  Board  consists  of  a  Chairman 
and  four  (4)  other  members  appointed  by 
the  President  wl^  the  advice  and  con¬ 
sent  of  the  Senate. 

(b)  The  staff  of  the  Board  shall  con¬ 
sist  of  an  Executive  Secretary  and  such 
legal  counsel  and  other  personnel  the 
Board  deems  necessary  in  exercising  its 
powers  and  duties. 

§  400.55  Quorum;  convening;  records. 

(a)  Three  members  of  the  Board  shall 
constitute  a  quorum,  and  official  actions 
of  the  Board  shall  be  taken  on  the 
affirmative  vote  of  at  least  three 
members. 

(b)  The  Board  shall  convene  with 
such  frequency  and  at  such  time  and 
place  as  is  required  to  efficiently  handle 
the  cases  before  it.  The  Chairman  of  the 
Board  will  convene  the  Board,  and,  when 
present,  will  preside  at  all  proceedings  or 
appoint  another  member  to  do  so.  The 
Chairman  will  convene  the  Board  at  a 
time  and  place  that  a  quonun  may  be 
assembled  and  on  such  notice,  if  any,  he 
believes  the  exigencies  of  the  situation 
permit.  Notice  of  the  time,  place,  and 
purpose  of  convening  will  be  given 
promptly  to  all  members  of  the  Board 
by  the  Executive  Secretary  pursuant  to 
instructions  from  the  Chairman.  When 
any  two  members  call  for  a  meeting  of 
the  Board,  the  Chairman  will  attempt  to 
convene  the  Board  as  herein  described. 

(c)  Elxcept  for  the  purpose  of  making 
such  findings  and  orders  as  are  described 
in  subsections  11(f)  and  11(g)  of  the  act 
(30  U.S.C.  730(f),  730(g)),  or  for  the 
holding  of  a  hearing,  the  Chairman  may 
convene  the  Board  via  telephone  by  plac¬ 


ing  a  long  distance  conference  call  to  all 
members  of  the  Board.  At  least  a  quorum 
of  the  Board  must  be  in  simultaneous 
ccxnmunication  for  the  Board  to  be  con¬ 
vened  and  meetings  will  be  conducted 
similarly  to  those  when  the  members  are 
in  each  other’s  phs^ical  presence. 

(d)  Every  official  act  of  the  Board 
shall  be  entered  of  record,  and  its  rec¬ 
ords  shall  be  open  to  the  public. 

§  400.56  Executive  seerelarj-. 

'The  Executive  Secretary  of  the  Board: 

(a)  Shall  keep  custody  of,  and  an  ade¬ 
quate  index  system  for,  the  case  files  and 
other  records  of  the  Board. 

(b)  Shall  keep  the  members  of  the 
Board  Informed  of  the  pending  business 
before  the  Board  as  such  is  filed. 

(c)  May: 

(1)  Fix  the  time  and/or  place  for 
hearings, 

(2)  Rule  on  motions  for  the  taking  of 
depositions  or  production  of  dociunents 
and  make  any  order  necessary  to  effec¬ 
tuate  such  niling, 

(3)  Order  parties  to  appear  at  pre¬ 
liminary  conferences  prior  to  hearing, 

(4)  Sign  and/or  Issue  subpoenas. 

The  above  powers  shall  be  exercised  only 
pursuant  to  instructions  from  the  Board, 
but  the  Executive  Secretary  may  consult 
with  Individual  members  of  the  Board 
concerning  matters  necessary  for  sched¬ 
uling  or  relating  to  personal  availability 
for  a  hearing  date. 

(d)  Shall  answer  correspondence. 

(e)  Shall  take  custody  of  the  official 
seal  of  the  Board  and  perform  such  ad¬ 
ministrative  or  clerical  functions  as  are 
necessary  for  the  operation  of  the  Board. 
The  foregoing  powers  and  duties  shall  be 
exercised  by  an  alternate  designated  by 
the  Board  when  the  Executive  Secretary 
is  unavailable  to  exercise  them. 


§  400.57  Findings;  orders  and  opinions. 

(a)  The  Board  in  any  proceedings  be¬ 
fore  it  may  make  such  findings  and 
orders  as  are  described  in  siffisections 
11(f)  and  11(g)  of  the  act  (30  U.S.C. 
730(f),  730(g)).  Each  finding  and  order 
made  .by  the  Board  shall  be  in  writing.  It 
shall  show  the  date  on  which  It  is  made, 
and  shall  bear  the  signatures  of  the 
members  of  the  Board  who  concur 
therein.  Upon  making  a  finding  and 
order,  the  Board  shall  cause  each  such 
finding  and  order  to  be  entered  on  its 
official  record,  together  with  any  written 
opinion  prepared  by  any  members  in 
support  of,  or  dissenting  from,  any  such 
finding  or  order. 

(b)  Before  reaching  a  final  decision, 
the  Board  in  its  discretion  may  submit  a 
tentative  decision  to  the  parties  for  com¬ 
ment,  request  filing  of  briefs  and/or  oral 
arg\unent,  or  may  order  that  further 
hearings  be  held. 

(c)  Unless  the  Board  orders  otherwise, 
the  filing  of  a  petition  for  reconsidera¬ 
tion  shall  not  stay  the  effect  of  any  deci¬ 
sion  or  order  and  shall  not  affect  the 
finality  of  any  decision  or  order  for  pur¬ 
poses  of  Judicial  review. 

Subpart  E — Appeals 
§  400.70  Appeals. 

Any  final  order  issued  by  the  Board 
shall  be  subject  to  judicial  review  by  the 
U.S.  Court  of  Appeals  for  the  circuit  in 
which  the  mine  affected  Is  located,  upon 
the  filing  in  such  court  of  a  notice  of 
appeal  by  the  Secretary  or  the  operator 
aggrieved  by  such  final  order  within  30 
days  from  the  date  of  the  making  of  such 
final  order.  The  procedme  for  making 
such  appeal  is  set  forth  In  section  12  of 
the  act  (30  U.S.C.  731). 

[PR  Doc.7i-12784  Piled  8-31-71:8:49  am] 


FEDERAL  REGISTER,  VOL  36,  NO.  1 70— WEDNESDAY,  SEPTEMBER  1,  1971 


PUBLIC  PAPERS  OF  THE  PRESIDENTS  OF  THE  UNITED  STATES 

-  V.'  .  .  1  ,  O'-  *  '  CONTENTS 


•  Messages  to  the  Congress 

•  Public  speeches  and  letters 

•  The  President’s  news  conferences 

•  Radio  and  television  reports  to 
the  American  people 

•  Remarks  to  informal  groups 


PUBLISHED  BY 


Office  of  the  Federal  Register 
National  Archives  and  Records 
Service 

General  Services  Administration 


ORDER  FROM 


Superintendent  of  Documents 
U.S.  Government  Printing  Office 
Washington,  D.C.  20402 


PRIOR  VOLUMES 


Volumes  covering  the  adminis* 
trations  of  Presidents  Truman, 
Eisenhower,  Kennedy,  and 
Johnson  are  available  at  vary¬ 
ing  prices  from  the  Superin¬ 
tendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402, 


Richard  Nixon  — 1969 


